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What are the relevant Income tax Rate = 30%. Basis: assessable income less allowable deductions.

Australian taxes for the

private equity sector?

Withholding tax on
remittances to
non-residents

Dividends franked: 0%

Dividends unfranked: maximum rate 30% (15% under China/Australia agreement)
Interest: 10%

Royalties: 10%

Capital gains tax
(CGT)

A foreign resident will generally not be subject to CGT when selling shares or units that
it owns in an entity, provided that the entity does not own real property in Australia which

comprises 50% or more of its asset base.

»  Goods and services
tax (GST)

»  Stamp duty transfer ~ Stamp duty is a State/Territory tax most relevant to the private equity sector on the transfer of
tax land and interests or on the transfer of shares in companies directly or indirectly owning land.
The basis of the tax and rate varies between States/Territories, but currently ranges between

4.95% and 6.75%.

Land tax is an annual tax levied by a State/Territory based on the unimproved value of land
owned as at either 30 June or 31 December of each year (depending on the State/Territory).
The basis of the tax and rate varies between States/Territories, but currently ranges between
1.25% and 3.7% for companies.

10% charge on non-export sales (but normally claimed back by business purchases).

»  Land tax

»  Employment taxes Payroll tax: a State/Territory tax based on salary and wage payments, with the rates currently
ranging between 4.90% and 6.85%.
Fringe benefits tax: rate 46.5% on specified non-salary/non-wage benefits provided to

employees.

How are non-residents »  Direct investments Non-residents are taxed on gains in Australia if:
taxed on Australian » the gain is attributable to an asset held through an Australian permanent establishment;
investments? » the gain is of a ‘revenue’ nature (ie trading stock, short term held for resale at a profit),
the gain has an Australian ‘source’ and the investor is not able to claim the protection of a
double tax treaty;
» the gain is of a ‘capital’ nature (ie held for long term investment) and is either:
— adirect interest in land (including resource interests);
— a 10% or greater interest in an Australian or foreign company where more than 50%
of the value of that company is attributable to Australian land (including resource
interests). (Collectively ‘Taxable Australian Property’.)

» Investments in an
Australian trust

Non-resident investors in an Australian ‘fixed’ trust are not subject to tax on a gain that the
Australian trust makes if the gain is of a capital nature and the gain was in relation to an asset
that is not Taxable Australian Property.

How are private equity
(PE) gains taxed in
Australia?

Based on existing Australian Taxation Office (ATO) practice, Chinese (and other) investors should assume that the ATO
would seek to tax gains made by PE funds in most cases at a minimum rate of 30%, subject to the following possible
exceptions.

»  Where the PE fund is a non-partnership foreign fund, based in a ‘tax treaty country’ and did not make its investment
via an Australian permanent establishment, no part of the gain (other than gains on the disposal of land or resource
interests) may be subject to Australian tax; in this event, no (indirect) Australian tax cost for a Chinese investor.
However, in some cases, the ATO may seek to argue that locating the non-tax transparent PE fund in a tax treaty
country was a device to protect the gain on sale from Australian tax under the treaty.

»  Where the PE fund, and any other entities in an investment structure, are treated as tax transparent foreign
partnerships under the tax laws of an ultimate investor’s jurisdiction, the ATO has indicated it will attribute part of the
gain on sale directly to the ultimate (Chinese) investor. The tax treaty between Australia and China may then apply
to protect that part of the gain from any Australian tax. This is a relatively recent development and has not yet been
tested in practice.

»  Where the PE fund is an Australian Managed Investment Trust (MIT), it can pass through gains on its assets to
investors in qualifying jurisdictions (including China) free of Australian tax (if, as is most common, its investment is
not Taxable Australian Property).

If the PE fund’s investment is instead Taxable Australian Property (eg, a greater than 10% interest in an Australian
land-rich company), then 7.5% tax would be withheld from distributions of gains on sale of the investment to Chinese
investors (reduced from the 30% tax on distribution that would otherwise apply for a company investor).

From a tax perspective
what should a Chinese »
investor look for in »
an Australian PE fund
structure?

Assuming the investor is investing into an Australian PE fund, it is important that tax advice be taken to ensure that:
the fund is a fixed trust — this will depend on the terms of the trust; and

the fund qualifies as a MIT — this will depend on the make-up of the investors. A Chinese investor may want its own
trust to ensure that these requirements are met and to ensure it cannot be affected in the future by new investors.

This is intended as a very general outline, and because of the complexity of Australia’s tax regimes it is essential that
specific professional advice be obtained when evaluating proposals or before committing to any actions. This outline was
prepared in December 2011 and tax law and tax practice in Australia are subject to regular change.






